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TIP OF THEMONTH

Water Valves for Washing Machines

Short of fire, nothing causes more damage to the inside of a property than leaking water. It is estimated that 65%
of property damage to community associations is caused by water leaking from failing pipes, hoses, plumbing
fixtures and appliances.

= Encourage and remind residents to turn off the water when not using washer
Require residents to equip washers with guaranteed, leak proof/burst proof washer hoses
Equip feeder pipes with a washing machine valve or automatic shut off valve.

Remind all residents to know where the water main shut off is in their residence and how to use it

Denny Poer, CAU (Community Association Underwriters of America, Inc.) 2300 Barrington Rd., Hoffman Estates 60195,
847-884-1445, dpoer@cauinsure.com, www.cauinsure.com

CAU is a supporting member of ACTHA

LEGISLATIVE CORNER

Two bills affecting community associations were passed and await Gubernatorial action. They are:

= HB 4196 sets guidelines for scavenger sale procedures relating to condominium and townhomes. It also ex-
tends the reporting date for the State condominium Advisory Council to January 31, 2009.

= SB 886 This bill states that rules effective January 1, 2009 or January 1, 2011 under the Elevator Safety and
Regulation Act has an extension date to January 1, 2013.

The bills dealing with leasing restrictions and manager licensing were held in committee. Both will most
likely be re-introduced when the new General Assembly is elected (November) and convenes in January
2009. (Note: Sign up to receive email legislative alerts through the home page of ACTHA’s web site: www.actha.org)

A CAUTIONARY NOTE—

In many ways, Federal and State law mandate the way community associations must operate. All associations have
their own governing documents (declarations, bylaws, rules) which make their operations unique compared to other
associations. ACTHA’s “Tip of the Month” and “Question of the Month” are designed to provide guidance, but
oftentimes there may be extenuating circumstances which the board will need to consider and as a result consulting
with your professional team (attorneys, managers, accountants, engineers, etc.) is advisable.
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Additionally, a purchaser with a poor credit
rating who could not obtain traditional
financing might find a suitably desperate
seller willing to extend credit. All parties
hoped that, at the end of the contract term,
the purchaser would be successful in obtain-
ing financing and pay the seller the agreed-
upon contract price. Once interest rates
dropped and credit was extended to
virtually everyone, however, the necessity
for the installment contract waned and its
use was seen as sporadic at best.

Times have changed again. The
current climate 1in residential-housing
financing is such that, unless the purchaser
has a high credit score and a large down-
payment, financing may very well be
refused or, at least, significantly more
expensive than what has been available.
Accordingly, it is likely that sellers, once
again, will utilize installment contracts as a
tool to facilitate interim financing of their
property.

One of the issues that will be facing
the Board of the community association is
the status of the purchaser under an install-
ment contract. Specifically, can this person
be counted toward a quorum, cast a vote or
run for the Board? With respect to condo-
miniums, the answer i1s found in the Condo-
minium Property Act, Section 18(b)(11)
which provides in pertinent part:

That in the event of any resale of a
condominium unit, the purchaser
of a unit from a seller other than
the developer pursuant to an
installment contract for purchase,
shall during such times as he or
she resides in the unit be counted
toward a quorum for purposes of
election of members of the board of
managers... shall have the right to
vote for the election of members of
the board of managers and to be
elected to and serve on the board of
managers unless the seller
expressly retains in writing any or
all of such rights. In no event may
the seller and purchaser both be
counted toward a quorum, be
permitted to vote for a particular

office or be elected and serve on the
board. Satisfactory evidence of the
installment contract shall be made
available to the association...

It is important to note that the rights of
a purchaser pursuant to an installment
contract set forth above do not apply if the
seller was the developer, if the purchaser does
not reside in the unit, such as when it is being
leased or if the seller expressly retains rights
set forth above. Finally, the Board has the
right to demand a copy of the installment
contract. As these documents are typically
recorded with the County Recorder of Deeds, it
1s recommended that a recorded copy be
provided to the Board as a further demonstra-
tion of authenticity.

Caution should be exercised by the Board
under certain circumstances. Many associa-
tions are amending their declarations to
prohibit, or severely restrict, the ability of unit
owners to lease their respective units.
Unscrupulous unit owners have been known to
utilize the installment contract as a tool to
circumvent these restrictions. For instance, if
the installment contract provides for the
purchase of the unit at an unreasonably high
price, and further provides that the purchaser
1s relieved of any obligation to purchase in the
event he/she is unable to obtain financing at
the end of the term, the seller has, for all
practical purposes, leased his unit. Any such
mnstallment contract, then, should be scruti-
nized to determine if it is a legitimate attempt
to sell a residence or merely a vehicle to circum-
vent an otherwise legitimate leasing restriction
amendment. If there is any question as to this
issue, the Association's attorney should become
involved.

With a better understanding of the basic
workings of installment contracts, community
association Boards will be in a better position to
address the various issues in a smooth and ex-
pedited fashion.

750 Lake Cook Rd., Buffalo Grove 60089
847-537-0500, jbickley@ksnlaw.com
www.ksnlaw.com
Kovitz Shifrin Nesbit is a supporting member of ACTHA.
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At a minimum, a condominium association
should oversee limited common element repair
projects to ensure that the work is performed in
a competent manner and that the integrity of
the building and the interests of the association
are properly safeguarded.

The third issue for analysis is whether the
association or the individual unit owners are
responsible for paying for the limited common
element repairs. Condominium documents also
differ in how they treat this issue. Subsection 9
(e) of the Condominium Property Act empowers
a condominium association to handle limited
common element repairs using a contractor of
its own choice and to charge the costs thereof
back to the individual unit owners - provided
that the condominium instruments contain
language authorizing this financing mechanism.
In many condominiums, there is a significant
difference in the degree to which various unit
owners will benefit from repair of limited
common element building components. For
instance, a condominium building may have
several units with balconies and several units
without balconies. It often is most equitable if
limited common element repair costs are
charged back to the individual unit owners who
benefit from the work, rather than spreading

such costs amongst all of the unit owners as a
common expense.

As a practical matter, it often is in the best
interests of all parties involved for a condomin-
1um association to handle work involving limited
common elements, in that it may not be
efficient, safe and cost-effective for each unit
owner to individually assume responsibility for
work involving windows or other major building
components. Furthermore, an association
typically wishes to ensure consistency in work
involving limited common elements and should
retain control over the quality of the work. For
these reasons, we often strongly encourage our
condominium association clients to handle
Iimited common element repair projects.
Decisions regarding whether to charge such
repair costs back to unit owners on an individual
basis will depend upon whether the governing
documents authorize such action and whether
the nature of the project makes a “chargeback”
equitable and otherwise appropriate under the
circumstances.

Scott A. Rosenlund of Fosco Fullett Rosenlund, P.C.
1156 Shure Dr., Arlington Heights, IL 60004
847-259-5100 s.rosenlund@ffrlaw.com, www.frrlaw.com
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2 Question of the Month

-'. Q- I live in a condominium. Who is responsible for repairing my doors and
?“' windows?

Y RA. The first issue to be analyzed in connection with this type of question is
Q,, the classification of the property components at issue. Subsection 4.1(a) of the

I1linois Condominium Property Act establishes certain presumptions regarding
the classification of building components, providing that, except to the extent
otherwise provided by the declaration or other condominium instruments, any
perimeter doors and windows in perimeter walls serving a single unit shall be deemed
limited common elements. Therefore, unless the condominium declaration, by-laws or
plat clearly provide otherwise, perimeter doors and windows serving units are classified
as limited common elements.

Assuming that your perimeter doors and windows are classified as limited common
elements, the second issue for analysis is identifying who is responsible for handling the
repair work. Condominium declarations vary as to this issue, sometimes assigning this
responsibility to the association, sometimes delegating this responsibility to individual
unit owners, and sometimes making the association’s responsibility to handle the work
optional. However, Subsection 18.4(a) of the Condominium Property Act provides that a
condominium board has a duty to provide for the proper maintenance, repair and replace-
ment of the common elements (which by definition include the limited common elements).
Our firm therefore advises its condominium association clients that they must have some
degree of involvement in limited common element repair projects, whether or not the
association’s governing documents make unit owners responsible for handling such work.

Continued on page 5
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